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NORTH DAKOTA DEPARTMENT OF HEALTH 
Environmental Health Section 

Mailing Address: Location: 
1200 Missouri Avenue Fax #: P.O. Box 5520 
Bismarck, ND 58504-5264 701 -328-5200 aisrnarck. ND 58506-5520 

February 21, 2 0 0 2  

Mr. Richard Long (A?-P-2) 
Chie f ,  A i r  Programs Branch 
U . S .  EPA Region V I I I  
9 9 9  1 8 “  S t r e e t ,  S u i t e  500  
Cenver ,  CO 8 0 2 0 2 - 2 4 6 6  

Re: A c i d  g a i n  Database 

Dear  Mr. LoriG: c , ,  . L-- 
?:?is l e t t e r  is t o  fol iow up d i s c c s s i o n s  between t h e  D e p r t m e s t  ar.6 
Region V T I I  personnel  regazdLng the us2  of Acid Rain Procram d a t a  
f o r  determir.ing compliance wi:h S t a t 2  ezissior. limits and t h e  
?revent ion o f  SFyn i f i can t  D e z e r i o r a t i o n  ( PSD) ir,crerr.ents. An ernail 
provided t o  Kevin Golden or. Febriiery 2 ,  2 0 0 2  rczaarding this t o p i c  
i s  also re fe renced .  As we have s:ateC prav ious ly ,  t h e  Departrnent 
b e l i e v e s  that the d a t a ,  e s p e c i a l l y  before January i. 2C00,  is not 
s u f f i c i e n t l y  a c c u r a t e  f o r  t h e s e  pu rposes .  

The cor.t inuous emission monitors a t  all the power plznts i n  North 
Dakota w i t h  t h e  excep t ion  o f  Eeske t t  S t a t i c n  ‘ in i t  1, a r e  subjec: t o  
t h e  Azid Rain ?rogram requiremer.cs.  Coal Creek  S:ation, Coyote 
S a t i o n ,  Antelope Valley S t a t i o n ,  M.F.. Yoxng S t a t i o n  Unit 2 and 
Stantor,  S t a t i o n  Unit  1 0  a r e  a l s o  s u b j e c t  t o  reqGirements under thz 
N e w  S o u r c ~ ,  Perfozmance S:anSards. The ;?=id. Rain Prooram and NEW 
Source Pezfornance Standards ( N S T S )  have d i f f e r e n t  certification 
requirements .  The N e w  Source Performance Standards allow a 
relative accc racy  of 2 20% xi5 do  no^ r e g u i z o  a bias a6juscrr.e-t 
f a c t o r .  The Acid Rain requirements  i nc lude  a re1a:ive accuracy of 
- + 1 0 %  and b i a s  adjustment f a c t o r  for t hose  monitors  thac are  
r ead ing  lower :tan t h e  applicable t e s t  ir.etiod. A b ias  a d j u s m e n t  
f a c t o r  is no t  allowed i f  the  monicor is reading h ighe r  than  che 
t e s t  net;.lod. The Acid Rain requirements  a l s o  r e q o i r s  the  souzce to 
s u b s t i t u c e  d a t a  i n t o  t h e  dazabase when t h e  cont inuous e m s s i o n  
monitors a r e  o u t  of s e r v - c e .  The N e w  Saurco P~rfcrmance S:andards 
do n o t  rzquire this subsricutior.. I n  g e n e r a i ,  t h e  subs t i cuc ion  is 
p u n i t i v e  towards the so i i rce  because 1: overstates che enissior! 
r a t e .  The Departnen: has allowed a l l  sou rces  t o  demonst reze  
compliance witp. sho r t - t e rm permiz l i m i t s  bzsed or. N S P ~  c r i t e r i a .  

Se-Jeral of the power companies Ir. ~ o r t k  ~ a k c t a  have experienced 
problem i n  a c c x a t e i y  measur ing  t h e  flaw i n  the s:ack because o f  
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n o n - l i n e a r  f low p a t t e r n s  ( c y c l o n i c  f l o w ) .  I n  r e sponse  t o  t h i s  
na t ionwide  problem, EPA developed t h r e e  new tes t  methods t o  more 
a c c u r a t e l y  measure t h e  f low.  These z e s t  methods were g e n e r a l l y  n o t  
used  u n t i l  w e l l  into 1999. Sased  on  conve r saz ions  w i t h  i n d u s t r y ,  
t h e s e  flow d i s c r e p a n c i e s  may have caused  emiss ions  zo be ove r  
p r e d i c a t e d  by as muck as 2 0 % .  The Department r ecogn ized  t h i s  
problem e a r l y  afteer t h e  con t inuous  emis s ion  mon i to r s  were 
i n s t a l l e d .  Based on ev idence  s u p p l i e d  by  Greac River Energy, the 
Department a l lowed a d i f f e r e n t  method f o r  de t e rmin ing  compliance 
w i t h  t h e  S t a t e  ernissior, limits a t  Coal Creek S t a t i o n .  

T h i s  whole  i s s u e  w a s  the s u b j e c t  of  a meet ing  i n  Washingtcc. DC i n  
Octcbe r  of la;: y e a r .  Althou~h t h e  n e s t i n g  was s p e c i f i c  t o  
s t a t i o n a r y  gas t o r b i n e s ,  t h e  iss:;es discussed aze d i r e c t l y  
a p p l i c a b l e  t o  power plants i n  North Dakota.  Enclosed  i s  a sumnary 
of t h e  t o p i c s  t h a t  w e r e  d i s c u s s e d  a t  t h a t  m e e t i n g .  A s  you can see,  
macy of t h e  i s s u e s  t h a t  w e  have brought up i n  t h e  p a s t  were 
d i s c u s s e d  a t  t h i s  meet ing  i n  a d d i t i o n  t o  o t h e r  r e i e v a n t  i s s u e s .  

Ir: summary, we b e l i e v e  t h a t  d a t a  from t h e  1 9 9 9  Aci6 Rain dacabase 
s h o u l d  n o t  be used f o r  de t e rmin ing  compliance wi2h non-ac id  r a i n  
e m i s s i o n  l i m i t s  o r  PS3 Inc remen t s .  T h i s  d a t a  i s  b i a s e d  high and 
does  n o t  a c c u r a t e l y  p o r t r a y  t h e  compliance s t z t u s .  The d a t a  b e f o r e  
J a n u a r y  1, 2 0 0 3  i s  less a c c u r a t e  thar, l a t e r  d a t a  because  of t h e  
f low measurement problems a t  v a r i o u s  p l a n t s .  

If you have any q u e s t l o n s ,  p l e a s e  f e e l  f r e e  to c o n t a c t  m e .  

S i n c e r e l y ,  

/ 
T e r r y  L. C'CLa i r ,  F . 2 .  
D i r e c t o r  
D i v i s i o n  o f  A i r  Q u a l i t y  

TLO/TE:elm 
Enc : 
xc:  F r i n c i s  SchwLndt, C h i e f ,  EES 



Stakehdders Input Regarding 
Streamlining Turbine Compliance 

October 9, 2001 at CAMD Office, Washington, DC 

The following is a list of topic areas discussed at the meeting 

I. Reporting Requirements under Part 75 and Part 60 

Inpitt provided in advance: 
Shouldsources be able to use Put75 EDRas excess erilihsion rcpor: fo:Part 60 compliance? 
Potcnti;il barriers include- 
J use O F  suhstiiii:e datii, 
J 
J differences in reporting frcyucncy, 
J 
Agency should creace consisicni definitions of valid operating hours for Da, Db, GG and Part  
75. 
Turhincs that arc low emitters and operate at specific loads, and do not use Water to fuel 
injrciion, should not nerd to do a multi-load testing. 

difficullics ratricving ifl!'OriTlatiOl~ from Pal.! 75 records, 

averaging periods, and units of inezsure 

New litput: 
Objection to the use of substitu:e data for Part 75 
- 
- 

Subsrirute data arc "made up"an6 do not reilsct true zmissions from the source 
Substitute data are acceptabk for emissions trading programs, but  not for compliance- 
related programs 
Data submitted for Part 75 are bias-adjusted CEiMS data, while Part 60 data are not 
adjusted. This is one difference to address in combining them. 
Best data should be used for compliance purpose5 

- 
- 
Variety of interpretations of Part 60 requirements by different sta!es makes for greater 
complexity 
- Stair Interpretations of Flirt 60 vary, including of data validation. EPA shotlid issix 

guidance. Pennsylvania has a documwr which was specificaily usehi and worthy of 
furlher invcstigntion. 
Work with states to standardize Part 60 reporting forniats m d  requirements; develop a 
niodel rule or model electronic dara repotting (EDR) format 
Figure out how to get ill1 srates on board,  work with stiires 
OAQPS grants waivers and use of alternative niethads on cilsc-by-case basis; i t  may be 
useM tu cornpile waivers into one docilrnent 
Develop guidance on how sources caii perition for il wa:ve: under Part 60 
Lend times fo r  petiiions arc sonietimes too long 10 able to incfude approved alternntives 
in the permit 
11 will be useiiil to  provide guidance to s ~ a t e  2nd q iu r t s .  however, resuiatory language 
m a y  sonictinics be necessary to gct States on ;1 murr  uniform basis 
Soinc stntcs require separate source cornpliancz tests ;ind RATAi:  stales need 10 

understand :liar coitiplixcc car: he dercrinined wine R:\7':\ rl:lra 

- 

- 
- 

- 
- 

- 

- 

. --- 

I 



- 
Different definitions in Part 60  snci Part 75 
- 

Applicability detcrminations should be incorpurnted into the riilcs. 

Need con.;istentdefiriitions that are used in both Pan 50 arid Parr 75. Operating hour arid 
day were of  the greatest meres[ .  It was generally agreed that any comnion definitions 
must consider original rationale 
Operaring d q  (24-hour rolling averages can he clock or operating hours) 
Need to reconsider definition of peaking unit to allow greater utiIization 
Define thret: combustion turbine types. 1 )  baseload; 2 )  peaking; 3) non-bascload or 
perlkei that excecdj utilization, e.g., “cycling” unit 
Look at altematrvc definition of peaking units, perhaps based on total emissions per year 
Fuel switching produccs high emissions; definition of hour should be clarified for 
compliance or should be rcviscd 

* 

- 
- 
- 

- 
- 

* St.iit UP n ~ d  $ i . ~ t  iiri\Vil - P t r i ~ b  X L ~  [he i ~ 3 : i ~ i c n :  it: ti;iS A!> >i i \>~lJ  i ? C ~ : . i i l ~ ~ ~ A :  11 
7 5  and 60 treat source srartupishutdown periods diffcrenrl]i) 
Clarify hob star! tip and shut down arc incitided in averaging tinir 
Keep the diluent cap in  psn 75. This prevents “run nway”crtiissionsduc to diiiienr value 
in the denominator of rqua:ion to compute IbimmBta 
Account for emissions during start up and shut doivn ;u; opposed to limitin; eniissioria 
during thcsc t i n i s ;  count emission i n  total but don’t i t w e  limits. 
Interprctations for start up and shut down should include exernplions for d u d  fired units 
(units that switch fuels rnuliiple times during operation) 

- Parr 75 regu1a:ions do not effectively handle units that idle at 2 -3 MMW 
aefore making any changes to Part 60, need !o consider the impact thax changer to Part 60 
may have on orher sourccs, such ~5 incinerators 

- 

- 

- 

- 

- 

a Subpart GG 
Not applicablc to n c w  units because many ncw uniis do not have water injection. Eben 
those that do, have emissions rvcll below 100 ppm levels even when ma1func:ioning. 
What is the value oFCG for such new units? 

- The datedness of subpart GG might be addressed by Establishing a cut-off date for 
subpart GG applicabi!:ty 
SWW conimrntcrs questioiid the valce oi’ multi-load tcs:ing on units withou! water 
injectinn undcr both Part GO and 75? 
Part GO NSPS nwnitarirlg requirenients didn‘t envision CEMS; suggest that units using 
CEMS just follow Part 75 rcquircrrienrs 

-. The span requirement for 300 ppm fora  monitor isno longer appropriate considering the 
iuw NO, standwds and available conrrol icchiiology 

- 

- 



11. Continuous 4lonitnring Practices and Qualit? ,Assurance 

input provided in advatice: 
Pcrformance Speciricztion 
J 

J 

Flexibility to perform the7 day drift tcst ovcrconsecutive opsrrlting days. Sliouid this 
test be done for peaking units? 
Part 60, App F, $60.8 and $60.13. Sources indicated that thcsc rcquiremcnts should 
be revised to eliminate the need of performance testing for pollatants which arc being 
monitored by CEMS, since CEiMS demonstrare compliance on a continuous basis. 

J Compliance certification tests for Part 60 and 75 compliance should be done a: the 
same time. 

Sources required to peiform !inearity checks that are subject to Pnrr 75 requirements should 
hwe  Part 60 Cyiirirfer Gas Audits requiremznts waived. 
Part 60 and Part 75 Q A  procedures need to be revi:wrtl 10 3.sbit:r ihdt [he)' x i  i q y q r i s k  
for !ow err-.itttxs, e . g ,  a~teniative :eiarive accuracy and calibration error perforriiarlcu specs 
may be needed for low emitters 
Also For low emitters the enhanced importance oFNOINO: conversion efficiency variability 
and NO, absorption in wnter shouid be analyzed. 
Exp!ore different ways to address start up emissions from peakcrs anc! low emitters in  lieu 
of dual range monitors. 
Allow ofF-l;ne calibrntion tests for extractive CEMS, blsny new tufoines use extractive 
CEMS to rneasure low concentration. 
Should Pan 75 and Part 60 allow for PEMS for cornbusrion turbiries Instcad of CEMS ! 

- 

* 

New Input: 
'?-day drift test/caiibration 
- Why is this test relevant, considering that CEMS are required to conduct a daily 

cakbration check after certification? 
- Sometimes it is difficult to cornpiere the i -day drift test within cerrificarion period, 

especially for non-baseload uni t s .  Times need to be relaxed. 
- 0" i-lineion-line 1 '  testin: doesn't work for non-baseioad, non-peaking units spcciaiIy with 

fuel switching units (is.* cycling units', 
- Off-lineion-line rniirrers only tor m n e  diiutioii systems (Le., diiurton systems wirhoii; 

ternperaiure compensation), not 3 problem with non-dilution extractive systems. Off-line 
testing should be aliowed. Other comrnenie:s indicaied that there can be a problem with 
different flue gas remperatures for di!ution systems that use an in-siack orifice 
CEMS is likely to fail calibration error test ;he first day back on line after prolongcd 
downtime; this is particularly afi issue for peaking units 

Current regulations require a dual patitinn proccss should be unified 
Whilc thcre i s  flcxibility in the time limit for compliance demonstration for Part 75, Part 
60 has 60-day requirc:rient; add ~ ~ i o r c  flexibility to Part 60 

Timing of case-by -case dc:crniinarioris :rid waivers should hc iitiked to pennits dccidline 
to ;tliow for deadline exeniptiori duririi~ waivcr c v k w  procris 
States chotilti not he ahir: t o  liniii the option for extcridcci time frmex for !caring 

- 

Permits 
- 
- 

- Harrnonizc reccrtificatictn pulivics 
- 

- 



- ivlultipie deadline, associated with thc sl~ii't up ai:d commencement of commercial 
upc..-~iori should consider tiiue for u n l l  shake dorvf1 

klotii tori ng - 
- 

PEMS should hz allowed for Part 75 compliance. 
Forciitalytic combustion systems, PEhIS may be better than CEMS: supportingdnta will 
he provided to CAiMD 
Difficult to certify PEMS which is restricting their application 
There is a disparity in  CO monitoring reyiiirements between Part 60 and Part 75 which 
should he comcted  

- Some questioned the need for CO CEMS 
- Add Par! 75 QA for CO monitors (e.g., apply NO, ptoccuurr to  CO monitors) 
QA - Q.4 piwxdtires  n e d  10 cnnqidcr ,stiirt UI) i w i e :  1 Partial qxr;ttinz day and pitriial hwrs 

can be 3 problem .- issue also related to ltvcraging of noun) 
Part 60 prexriptive requirements applying to span, drift. selection of analyzer ranges for new 
units can be a problem 
Low-ernittins units 
- 

- 
- 

For very low cniicting units, Part 60 certification is difficult to achieve because relativc 
accuracy requirement I S  tigh: and also leads to ciliily calibration errors failure 

111. Reference Methods 

Input provided in advance: 
Harmonize applications of Method 20 and Method 7E snd make methods and more user- 
friendly 
Review svailabledaiz to analyze if  full trnversesare nccessaryspeci~cally for CTs with SCR 
controls and stratification in other configurations such as rectangular ~ U C C S  

Promulgate Condirional Test Method 27 (YH3) so that RXTAs for NH, CEMS t i in  be 
performed 
YH, m2.y be getting converted io NO, ur intcfiering with NO, readings, especialiy for low 
eniitters) 

New input: 
Methods 7E arid 20 
Traverse poinr sclcctior. 
- Is the Method Xrcquirement  still useful (preliminary 0: traverse conducted to determine 

the eight sampling points used for the test)? How many times does it  needs to be 
rtpeaicif'! Perhaps requireinen1 can be droppcd i f  the s o u x e  drmonstrares that no 
stratification exists ;it ine test location; also. perhaps t es t  can be done on just one st:!ck 
in  a groups of jtiicks in srvecd identical uni t s  i n s r e d  of on &!I the units. 
Allow Part 75 ~CSCS to be used for Part 6% 
Eaplind ux of i i k c  kind test exemptions 

M ~ i y  st;\:?.; require N i i ,  test in? mi! Ski: CEhIS. 

- 
- 
Ammonia 
- 

.. . . . . . -. .. . 



- Simple and precise Nf i ,  method i~ccdccl: Reconmendation to look at EPRI rrir:tlod unde: 
development 
States requiring NEI, CEMS nced a better reference method for tcsting 
Low conccnfraiions can be a prohiern; n o  NET- or EPA Protocol 1-cerrifitid NH, 
calibration gas standards an: availahlc: EPRI is talking to gas suppiiers about calibration 
gas issue 

- Mass balances shouid be considered 3s an alternative to an NH, CEMS 
- EPRI claims that draft Method 17 produces errors as high as 38% 

-Opposition to Combustion turbine MACT standards being deveioped for formaldehyde 
- There is a concern about the cumnt test mrrhods (CAFS 430 or FTIR) performance. 

- 
- 

HAPS monitoring 

- 
Parriculatt. 
- Some st>tc's :?re icquiring :hat gJs-tir:d CTs tcbt t'or parciculite G u ~ d ~ r i c ~  for  m e u ~ t i r i n ~  

these low icvcis is needed. 

1%'. Standards and Compfiancc .Alternatives 

Input provided in advance: 
* Combine Subpart Do and GG timission limits for combined cycle units 

CEMS bused compliance information should be adequate for demonstrating Pair 60 
compiiance and provide a waiver from water to fuel ratio monitoring. There is also a 
question associated regarding what percentage monitor availability should be recommendcd 
in this case. 
Drop Subpart GG fuel bound nitrogen monitoring requirements for natural gas 
Drop Subpart GG fuel sulfur monitoring requirements For natural gas 
Altcmatively, in Subpart GG, exempt sourccs from the fuei monitoring For units burning 
pipeline quality natural gas, indicuirlg that the sulfur and nitrogen content in gas are very iow 
and test are cumbersome 
Need to simplify Pan 75 reporting for low emitters 
Evaluate the need for IS0 correction in new state. iocd, or PSD regiiations 
CTs  snould be able to usc Part 75. App D toceitify gas-fired mi:s tinder NSPS 
CTs Iha: are peakcrs shouid be required :o test during wiiitcr tinie 
Monitoring cxccptions for start up an3 shu! d o w i ~  periods 

* - 

New inpur: 

Flow monitoring 
- States should allow fuei f low monitoring as described Appendix D of Pan 75 as 2x1 

option 

Subparts Da and GC con1hin;ltioo require tcsiing nr TWO locations hemuse tiicrc arc two 
combustion units wiih:woseparate stlutd;irds. Whiic Lh hxs been fixed, Subpart GG has 
not. Also need lo fix [his for Subpart Db. 

Drlrte Purr 60 t w l  x1;llysi.s f o r  nitlogen i f  NO, CEMS iristalicd 

Sanipiing locations 
- 

Fue! nitrogen arid sulfur 
- 



- Ueizte Pitri 60 h u i f u r  moiiitorirlg requirement irur na:ut.il gas 
Rcly on XP-.12 to show nitrogcn cotItcN in  fileli 
Fuel monitoring requirements shoirld bc retaiiied f o r  oi! - 

IS0 corrections should be eliminated in Pari 613 
Timing uf compliance testing 
- Compliance tests shouid be scheduled for when a unit is LIP and operating; testing and 

grid demand should be coordinated when possible 
Summer peaking units should not be req"ired to rest during &,inter - 

Put PEMS on peaking units 
Make NO, CEMS an option. not ;1 requirement for Par: 75 CTs * 

\'. Aliscellaneous Issues 

Itiprif provided ill advance: 

1 

Nccd 10 explore siabiliry of caiibration gases in the sub-ppm ~011crtilrati0n i:lngc 
Lov,-level NO calihrarion gases are avaiiahle in EPA Region 9 ,  bu: arc expensive and seetn 
not io be available in other regions; need to explore the extent of thc problcm 
N e d  turbice-specific CEMS certification guidance 

New Inpuf: 
Harmonize recenification 
- 
- 
- 
1s monitoring necessary for very low-ernit:ing units? 
Use a common EDR format for all reporting 
Availability of low-level NO cy!inder gases is no longer ;I problem 
Compile all regional regulatory applicability dctcrminations i n  onedocument that will apply 
in  all regions 

Avoids need for dual (Pans 60 and 75j petitions for cxtensions for time 
Schedule RATAs under Part 60 and P%t 75  at same rime 
Could [his be par: of n consolidated rule for sources to opt i n ?  

How To Improve the Process 

If i t  is broke. be sure that thc curc IS not worsc t l ia l  the disease 
Nced to get state invo1vc:nent and buy in to make changes work 
Streamline case-by-case approvals [look a( the delegation of authority as possibie streamlining 

Look at how EPX introduced :ha new voliimetric f low methods 2G. 2F, and 2H, an duse it ;is an 
example of interaction among differmt arras of the Agency. 
Should revisions be made piccc-mcal or as part of a consoliddied nilc'? The latter approach wiil 
rcduce coixpliance and iniplc~ticc:ation cob:>, but could unacceprably dciay action. Action i s  
needed. 
Query sti1ic.s to identify i f  there are o t i i e m  K X N I I ~ I C S  of situations whcrc Part 75 would C ~ U W  

a Par: 60  compli:!nce probic:n 
Coiihiiicr piospeclivc cnanycs i!' retrooctivc would tk: too disruptive 
For quick ;iction. changcs siio~ild bc cnllssioils neutral \ i . a .  those which rrsul! iii r.o iiet inci.casc 

approach 1 



in emissions. bur merely simplify compliance) 

7 

_____- - 



APPENDIX D 

DAKOTA GAS LETTER TO NDDH 
DATED SEPTEMBER 7,2001 



DAKOTA GASIFICATION COMPANY 
A BASlN ELECTRIC SUBSIDIARY 

MAILING ADDRESS: STREET ADDRESS: 
P O  BOX5540 SUITE ONE 
BISMARCK NORTH OAKOTA58506.5540 
PHONE 7011221-4400 FAX 701/221-4450 BISMARCK NORTH DAKOTA 585030561 

1600 EAST INTERSTATE AVENUE 

SmRnrs 

September 7, 2001 

Mr. Terry O’Clair 
Director, Division of Air Quality 
North Dakota Department of Health 
1200 Missouri Ave. 
P.O. Box 5520 
Bismarck, ND 58504-5264 

Re: Response to July 11, 2001 Letter Regarding 
Class I Increment Modeling 

Dear Mr. O’Clair: 

This letter responds to the North Dakota Department of Health (Department) 
letter of July 11, 2001, to Mr. Ron Harper of Dakota Gasification Company 
(DGC), inviting comments on the Department’s plans to model SO2 increment 
consumption in Class I areas, and the intent of the Department to treat all 
emissions from DGC’s Great Plains Synfuels Plant as Class I increment 
consuming. DGC respectfully offers the following comments. 

The variance granted in 1993 for a major modification of the synfuels plant was 
then and continues to be valid. The modification is exempt from the 
requirement that it not cause or contribute to a Class I increment exceedance. 
Because the major modification is exempt from this requirement, it is also 
exempt from modeling intended to test compliance with the requirement. 

Given the precedent of how Class I impacts have been addressed in North 
Dakota over the past two decades and the absence of any empirical evidence 
of adverse effects on air quality related values (AQRVs) in Class I areas, there 
does not appear to be any justification for modeling SO2 impacts on those 
Class I areas at this time. 

I. Overview of Class I Increments and Variances 

The Prevention of Significant Deterioration (PSD) increments for sulfur dioxide 
were first defined in the Clean Air Act Amendments of 1977 (Pub.L. 95-95). 
These increments work in tandem with “air quality-related values” (AQRVs). 
Federal Land Managers (FLMs) have a responsibility to protect AQRVs in 
Class I areas and to consider, in consultation with the Environmental 
Protection Agency (EPA), whether any proposed major source or major 
modification will have an adverse impact on such values. Clean Air Act 
3 165(d)(2)(B), 42 U.S.C. 3 7475(d)(Z)(B). 

Class I increments provide a means for protecting AQRVs, and a method to 
determine who has the burden of proof as to whether or not a proposed project 
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will adversely impact AQRVs. If the FLM demonstrates to the satisfaction of 
the State that the proposed source will have an adverse impact on AQRVs, a 
permit will not be issued even if the Class I increment is not exceeded. If the 
FLM makes the determination that the source will not have an adverse impact 
on AQRVs, a permit may be issued even if the Class I increment is exceeded. 
Clean Air Act § 165(d)(2)(C), 42 U.S.C. 5 7475(d)(2)(C); NDAC 5 33-15-15- 
01.4.j. This latter situation is referred to as a “variance” in EPA regulations. 
40 CFR 5 51.1 66(p)(4); see also NDAC 5 33-1 5-15-01 -4.j (4). 

The Class I increments and AQRVs are intended “to provide additional 
protection for air quality in areas where the Federal Government has a special 
stewardship to protect the natural values of a national resource. Such areas 
are the federally-owned Class I areas under the [Clean Air Act].” S.Rep. 95- 
127, 95‘h Cong. 1 St Sess., at 34 (May 10, 1977). It is AQRVs, however, which 
have primacy in decisions regarding the protection of Class I areas. The 
Class I increments were described by Congress as ua flexible test . . . for 
determining where the burden of proof lies and is an index of changes in air 
quality. It is not the final determinant for approval or disapproval of the permit 
application.” Id., at 35. “[Tlhe term ‘air quality related values’ of Federal lands 
designated as Class 1 areas includes the fundamental purposes for which such 
lands have been established and preserved by the Congress and the 
responsible Federal agency. For example, under the 1916 Organic Act to 
establish the National Park Service (16 U.S.C. Section l ) ,  the purpose of such 
national park lands ‘is to conserve the scenery and the natural historic objects 
and the wildlife therein and to provide for the enjoyment of the same in such 
manner and by such means as will leave them unimpaired for the enjoyment of 
future generations.”’ Id,, at 36. 

Additional legislative history reinforces the primacy of AQRVs. See, comments 
of Senator Muskie, Congressional Record, Vol. 123, p. 18464: “Even if 
technically there may be a violation of the Class I increments within the park 
area, the people who propose to build a plant can apply for consideration of 
the application for a permit on the basis that the damage would be to air quality 
values nonexistent (sic), So there is opportunity and some flexibility even 
close to some of these Class I areas which the bill seeks to protect. . . . 
Obviously if we set Federal standards there is some responsibility at the 
Federal level. The Federal decision makers are also bound to consider the 
provisions for flexibility which are written into the statute, and we would expect 
them to be so bound.” 

As provided in the Clean Air Act and the legislative history, the principal 
mandate in Class i areas is to protect AQRVs, not the Class I increments. The 
Class I increment is a means to an end--the protection of AQRVs. Class I 
increments are not inflexible standards that must be met in all cases; rather, 
they are a starting point which determines where the burden of proof lies. If an 
increment is met, the FLM must convince the State that AQRVs are adversely 
impacted to justify denial of a permit, whereas, if an increment is not met, the 
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source must convince the FLM that AQRVs are not adversely impacted for a 
permit to be granted. In both cases, the ultimate determinant is AQRVs. 

11. Analvsis of EPA’s Recentlv Announced Position Resarding 
Treatment of PSD Variances in North Dakota 

In North Dakota, there have been a series of variances granted for projects 
which modeling predicted would result in increments in Class I areas being 
exceeded, but which were found by the FLM not to have an adverse impact on 
AQRVs. Despite these variances, EPA Region 8 recently has stated, for the 
first time, that, notwithstanding the statutory provision for variances, “the State 
is still required to correct the Class I increment violation through a revision to 
the SIP in accordance with the requirements of 40 CFR 51.166(a)(3).” Draft 
Technical Support Document for 2000 North Dakota SIP call, at 10; see also, 
Letter of February 1, 2000 from Richard Long, EPA Region 8 to Jeffrey 
Burgess of the Department. 

Essentially, EPA asserts that a variance is not a variance. EPA’s position is 
inconsistent with the statute, with its own long-standing practice, and 
erroneously interprets the Clean Air Act . 
First, EPA may make a State Implementation Plan (SIP) call only if there is a 
finding that a SIP “is substantially inadequate to . . . comply with any 
requirement of this chapter . . . .” Clean Air Act, Section 1 lO(k)(5), 42 U.S.C. 
§741O(k)(5). However, where a variance is granted, there is no failure to 
comply with any requirement of the Act. The modeled increment violation has 
been excused because there is no adverse impact on AQRVs, and thus there 
is no event of noncompliance to be corrected by a SIP call. This is 
corroborated by Section 165(d)(2)(C)(iv) of the Clean Air Act, 42 U.S.C. 
5 7475(d)(2)(C)(iv), which states that when a variance is granted for a Class I 
increment exceedance, the variance source becomes subject to an alternative 
maximum allowable increase in ambient pollutant concentration. See also, 
NDAC 5 33-1 5-15-01.4.j(4)(b). This is an explicit recognition that facilities 
which have been granted variances are subject to the alternative maximums, 
not to Class I increments. Thus, for variance facilities, SIPS need only contain 
provisions assuring they do not contribute to the alternative maximum. Under 
the express terms of the statute, such facilities are exempt from compliance 
with Class I increments, and thus should not be subjected to modeling which 
tests compliance with those increments. 

Second, Region 8’s position, if valid, would effectively nullify the variance 
provisions of Section 165(d) from the Clean Air Act. If every time a variance 
was granted the State had to make a SIP change to eliminate the modeled 
increment exceedance, the variance would be meaningless. The SIP change 
would cure the exceedance, making the variance moot. Under EPA’s 
interpretation, a variance, at most, would be a temporary device to allow a 
project to go forward while awaiting a SIP revision. But if variances were 
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intended to be temporary only, Congress would have so provided. It did not. 
EPA cannot, by means of a new interpretation, amend the Clean Air Act. 

Third, EPA's position would make the Class I increments the ultimate 
determining factor, whereas the statutory scheme and legislative history make 
it clear that AQRVs are the determinative factor. EPA fails to acknowledge 
that, in the absence of an adverse impact on AQRVs, there is no underlying 
reason to be concerned about the modeled status of a Class I increment. The 
increment is a means to an end, the starting point which defines the burden of 
proof concerning AQRVs; it is not the "final determinant". 

Fourth, EPA's long-standing practice contradicts its newly-announced 
interpretation. 

The only authority Region 8 cites in support of its position is the case of 
Alabama Power v. Costle, 636 F.2d 323, 363 (D.C. Cir. 1979). In that case, 
industry petitioners argued against the provision in EPA's regulations which 
authorized the agency to make SIP calls based on increment violations. 
Industry argued that the PSD permitting program was the exclusive mechanism 
for protecting increments, but the court rejected the argument. Numerous 
events might contribute to increment exceedances, but might not be subject to 
PSD permitting, and therefore, said the court, SIP calls are warranted to 
address increment violations. One of industry's arguments was that the statute 
provides for waivers of Class I increments which, conceivably, "could allow 
increments to be exceeded." The court responded that "[tlhe waiver has 
vitality and recognition in that facilities granted special consideration under 
these provisions are, in effect, treated as facilities operating in compliance with 
the provisions of the Act. But the totality of facilities in compliance, as a group, 
may be subject to measures necessary to cope with a condition of pollutants 
exceeding the PSD maximum." 636 F.2d at 363. This is the language upon 
which Region 8 places exclusive reliance. 

There are three important points to be made concerning this language. First, it 
is not mandatory. The court merely said that, where there are waivers 
(variances), the "totality of facilities" "may" be subject to measures to deal with 
exceedances of the PSD increment. It did not say that increment exceedances 
in variance situations "shall" be subject to SIP calls, or when or under what 
conditions such SIP calls might be warranted. Second, the language is obiter 
dicta, not essential to the court's holding. The court did not have before it a 
variance situation such as the one in North Dakota, the issues facing North 
Dakota were not briefed to the court, and therefore the court's tentative 
statement does not have the force of law. Third, nothing in the court's 
language says that variances are not valid or that the variance granted to a 
specific source can be subsequently revoked by means of a SIP call. The 
court expressly acknowledged that variances granted to sources have "vitality 
and recognition." At most, although DGC does not concede the point, the 
court's dicta might be read as tentatively authorizing other facilities ("the 
totality of facilities") to be subjected to a SIP revision. EPA's new 
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interpretation, on the other hand, would deny to variance sources the vitality 
and recognition afforded by the court. 

111. EPA’s New Interpretation Is Inconsistent with Almost Two Decades 
of Aaencv Practice 

EPA’s newly-announced interpretation regarding Class I PSD variances is 
contradicted by an almost twenty-year history of contrary agency practice. 
EPA cannot now credibly claim that a variance is not a variance. EPA’s past 
actions in North Dakota specifically contradict its current attempt to reverse 
field. 

On September 20, 1982, the Department of the Interior (DOI) published in the 
Federal Register its certification that five North Dakota proposed sources 
would not adversely impact AQRVs in Class I areas, despite model predicted 
exceedances of the 3-hour and 24-hour SO2 increments in the Theodore 
Roosevelt National Park (TRNP) North and South Units and the 24-hour 
increment in the TRNP Elkhorn Ranch unit and the Lostwood Wilderness Area 
(LWA). 47 FR 41480. In granting a variance for these sources, the DO1 noted 
that the model-predicted exceedances of the increments even if these new 
sources were not permitted. The worst case estimate of maximum SO2 
concentrations from all sources would affect only two sensitive species of 
lichen, with minimal impacts on the lichen. A visibility analysis found no 
significant impact. A field evaluation showed no injury to sensitive species 
from air pollution. DO1 found no adverse effects on AQRVs that would impair 
ecosystems, impair the quality of visitors’ experience, or diminish the national 
significance of the Class I areas. DO1 did not say that, despite the variance, 
North Dakota would have to revise its SIP to cure the modeled exceedances. 
Rather, it said that ‘‘[nlew applicants must demonstrate to the Federal Land 
Manager’s satisfaction that the proposed source will not cause or contribute to 
an adverse impact on the resources of Theodore Roosevelt NP and the 
wilderness portion of Lostwood NWR.” The fact that DO1 expected future 
applicants would have to demonstrate no adverse impacts on Class I areas 
indicates it did not expect there would be a SIP revision in the meantime which 
might cure the modeled exceedance and possibly make variances 
unnecessary. 

An EPA guidance memo dated August 23, 1982 commented on these North 
Dakota variances and predicted that the process followed by the DO1 “will in all 
likelihood serve as a model for future determinations and is consequently worth 
of note.” The guidance memo did not even hint that EPA might require a SIP 
revision to cure the increment exceedances. 

On September 27, 1984, the DO1 granted a variance for a proposed natural 
gas processing facility, despite modeled predictions that the facility would 
significantly contribute to exceedances of the 24-hour Class I increment for 
SO2 in the TRNP North Unit. 49 FR 38197. Pollutant levels were found to be 
below the threshold values for adverse impacts on sensitive plant and animal 
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species in the park. A field evaluation found no symptoms of visible injury due 
to ambient air pollution. 

On March 12, 1993, the DO1 granted a variance for a major modification to the 
Great Plains Synfuels Plant despite modeled predictions that the modified 
facility would significantly contribute to exceedances of the 3-hr and 24-hr SO:! 
Class I increments at TRNP and the 24-hour increment at LWA NWR. 58 FR 
13639. The DO1 found that the increase in allowable emissions would not 
increase visibility impacts; that there was no evidence of existing air quality 
impacts on biological resources at TRNP or LWA; that air quality in North 
Dakota had improved since 1984; and that the modification would not cause or 
contribute to impairment of ecosystems or the quality of visitor experience, or 
to a diminution of the national significance of the Class I areas. As with the 
1982 and 1984 variances, there was no indication that North Dakota was 
expected to revise its SIP to correct the modeled exceedances of Class I 
increments. 

Thus, on three occasions between 1982 and 1993, modeling predicted 
exceedances of the Class I SO2 increments. At no time in the nineteen years 
since 1982 has there been a whisper from the EPA that North Dakota had to 
revise its SIP to address these exceedances. EPA’s protracted silence during 
these years is powerful evidence that the agency understood that variances 
were, indeed, variances--that they were intended by Congress to excuse 
modeled increment exceedances, not to be temporary dispensations pending 
SIP revisions. It is powerful evidence that EPA understood that AQRVs, not 
increments, are the determining factor in Class 1 areas. It is powerful evidence 
that EPA understood that when AQRVs are protected there is no rational basis 
for SIP calls. In light of its long-standing practice, there is no justification for 
EPA to attempt to invalidate previously granted variances at this time. 

IV. Dakota Gasification Requests the Department to Re-examine 
Whether Further Modelinq is Necessarv or Apwopriate at this Time 

In addition to the particular issue of the validity of the DGC variance, we 
believe there is a broader, but closely related, issue that would be appropriate 
for the Department to consider. That issue is whether there is any reasonable 
need or justification at this time for a SIP revision, or for additional modeling to 
determine the need for a SIP revision. We submit there is no such justification 
because: (1) in 1993 it was determined that air pollution was not having a 
significant adverse effect on AQRVs in North Dakota’s Class I areas; 
(2) monitoring of SO2 levels in and near Class I areas has not shown any 
significant increase in SO2 concentrations or deterioration of air quality since 
1993; (3) the lack of adverse impacts on AQRVs in North Dakota’s Class I 
areas has been reaffirmed repeatedly despite the fact that modeling has 
predicted increment exceedances since 1982; and (4) it is AQRVs, not 
increments, which are the primary measure and diagnostic determinant of 
whether air quality is acceptable or unacceptable in Class I areas. 
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In light of these facts and two decades of precedent indicating there is no need 
for a SIP revision respecting SO2 levels in Class I areas. Even if modeling 
were performed and predicted increment exceedances, to pursue a SIP 
revision based on modeled exceedances would be to ignore the absence of 
any empirical data indicating that SO2 concentrations in Class I areas are a 
problem and to ignore the FLM determination of no adverse impact on the 
AQRV in the pertinent Class I areas in the state It is inappropriate for EPA to 
reinvent its long-standing interpretation and practice respecting this issue. 

We thank you for the opportunity to comment, and look forward to hearing from 
you. We can be available at your convenience to discuss these issues further. 

Sincerelv. 

Deborah F. Levchak 
Staff Counsel 

cc: Francis J. Schwindt 
Lyle Whitham 




